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A Sketch of the Criminal Theory in Sweden
Shin MATSUZAWA
　The purpose of this paper is to introduce a general overview of criminal 
theory in Sweden. The author assumed the position of Guest Researcher 
at the University of Stockholm and the University of Uppsala from 2013 
to 2015, where he was able to discover the abundance of substantive 
research regarding fundamental theory, sentencing theory, and 
criminalization theory surrounding the concept of penalty. This paper will 
serve to introduce these theories and analyze how they may potentially 
influence Japan. Furthermore, acknowledging the premise that Swedish 
criminal theory has heavy influence from that of Germany makes the 
Swedish-Japanese comparison more relevant and interesting. This 
research wil l address and further explore discussion regarding 
“Verbrechenslehre” of these aforementioned theories by utilizing the 
concept of causal relationship as a central theme.
Die Begrenzung der Nötigung und normative 
Autonomie
Kazuki KIKUCHI
1. Problemaufriss
2. Die Entwicklung der Rechtsprechung
3. Die Diskussion in der Literatur
4. Eine kruze Bemerkung
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5. Schlussfolgerung
Sovereignty and Government
Shu HARUYAMA
　It has long been believed that there are two different theories of 
sovereignty, national and popular sovereignty. While the former has been 
associated with Abbé Sieyes and moderate monarchist deputies, the latter 
with Rousseau and the Jacobins. In spite of their differences, both sides 
agree that “sovereignty” means the state power in general.
　However, There is a possibility that sovereignty means differently. To 
better understand the concept of sovereignty, here we study the history of 
sovereignty and its relevance to the constitutional law.
　Based on the study of Richard Tuck, who traces the history of 
sovereignty and provides a new interpretation of the political thought of 
Bodin, Hobbes and Rousseau, we have shown that it is important to make 
a distinction between sovereignty and government. while the former only 
concerns with constitutional matters such as authorising constitutional 
amendments and selecting the ones who govern, the latter with day-to-day 
power decision-making. Therefore, even if people has the sovereignty, it 
means that their participation is limited to a set of fundamental acts of 
legislation.
　This suggests that sovereignty in this sense can be understood as 
pouvoir constituant of Sieyes, who didn’t use the word “sovereignty” and 
rejected direct popular participation in government. In fact, during the 
first half of the 19th century, politicians and legal scholars used the idea of 
pouvoir constituant to tame the very idea of sovereignty and the powers 
from which it derived. These theories lead to the idea of Constitutionalism 
because it aims to limit the government power by higher law and avoid 
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unl imited power . Therefore , we suggest that we use the word 
“sovereignty” in this sense.  These results may provide a new insight in our 
understanding of sovereignty as well as the development of democratic 
thought.
A Legal Cross-disciplinary Research on Problems that 
may Arise upon Discrepancy of One’s Fertility and 
Registered Gender -Possible Method to Amend the 
Japanese “Gender Identity Disorder Act”（ 2 ）
Mai Ishijima
　This paper examines the requirements set out in Japanese Gender 
Identity Disorder （GID） Act to change one’s legal gender. This paper 
observes particular influences which may arise after the abolishment/
modification of requirements, especially, requirements of sterilization and 
specific physical modifications.
　This research conducts a cross-disciplinary search of gender-related 
terms on the government legal search engine （e-Gov）. Based on the 
search results, the provisions are divided into two categories, and three 
sub-categories according to the manner of application of the provisions.
　This section wraps up the examinations in each category and shows 
possible countermeasures against expected problems, and eventually 
propose an ideal method to amend the GID Act and the civil registration 
system itself.
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The Significance of the Emergency Offender 
Rehabilitation System from the Viewpoint of the 
Cooperation between Justice and Welfare.
Sakiko ISHIDA
　Under the Emergency Offender Rehabilitation system, state offers 
rehabilitation and reintegration support to ex-offenders. Ex-offenders are 
offered lodgings, a basic income, and food assistance, as well as support in 
finding work, and guidance on reintegrating into society. In essence, this 
system equates to the provision of social welfare. The purpose of this 
study is to consider the significance of this system as the criminal justice 
system.
　First, it became clear that the Emergency Offender Rehabilitation Act 
was passed in 1950 from out of necessity, and the Emergency Offender 
Rehabilitation has covered welfare under the confusion after World War 
Ⅱ through surveying the process of formation about the Offender 
Rehabilitation system at that time and searching the reason why the 
Emergency Offender Rehabilitation system is in the criminal justice 
system.
　Second, it was found that the provision which targets at ex-offenders in 
social welfare field has existed directly after World War Ⅱ by viewing the 
cooperation between justice and welfare.
　Finally, the examination how should we understand the situating of the 
Emergency Offender Rehabilitation system in the criminal justice system 
from a theoretical- perspective was done by a point in view of not only 
law process but also clinic process and theory process. That is, the 
Emergency Offender Rehabilitation has covered welfare system in view of 
prevention re-offense, and the necessary of the Emergency Offender 
Rehabi l i tat ion is leaded by seeing cr ime as social and complex 
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phenomenon and considering social reaction. 
Protection of Possessors in Classical Roman Law 
─ From the Viewpoint of Buyer Protection ─（１）・（２）
Yu SHIMIZU
　This paper is only a part of the study that is an attempt to explicate the 
institutional function of USUCAPIO PRO EMPTORE in classical Roman 
law.
　In this paper, I examine considerable means that protect possessors 
except for USUCAPIO itself, thereby I reveal functions and territories of 
each protective system. The purpose of that is to confirm the meaning of 
USUCAPIO’s existence from behind. 
　In particular, as a result of examining ACTIO PUBLICIANA, the 
following fact becomes clear. USUCAPIO functions originally, only when 
the other party is the true owner who is not the seller. Other studies 
emphasize that there is still room for fulfilling its function in this 
category. However, it should be marked that USUCAPIO functions only 
in the extremely limited case.
　USUCAPIO restricted the acquisition and transfer of ownership, and 
then it was detrimental to trading and the acquisition of ownership itself. 
To redress negative effects of USUCAPIO, ACTIO PUBLICIANA was 
introduced. The restrictive effect of USUCAPIO is obvious from each 
requirement. Moreover, this ACTIO had an effect to abolish a periodic 
requirement.
　Other than this effect, ACTIO PUBLICIANA caused a reform in the 
situation of subsequent acquirer protection. To be accurate, it was the 
conversion from relative concept to absolute concept. Furthermore, there 
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was an additional note that did not exist in the situation of USUCAPIO.
　As above, although there were reforms by Praetors or jurists, it was 
impossible to duly assert against the true owner who was not seller 
himself by means of ACTIO PUBLICIANA. This was the limit of reforms 
to redress restrictions on the acquisition and transfer of ownership caused 
by USUCAPIO system. This limit was due to “weight” of Roman ownership 
（dominium ex iure Quiritium）.
Strafbarkeit wegen Versuch bei der Notwehr ohne 
Verteidigungswillen?
Yoshifumi MATSUMOTO
　In diesem Beitrag handelt es sich um sog. Notwehr ohne Verteidigungs-
willen. In der Literatur wird überwiegend die Ansicht vertreten, dass sich 
die Handlung ohne Verteidigungswillen wegen Versuchs des relevanten 
Delikts strafbar machen lasse. Die Strafbarkeit des Versuches – nach dieser 
Ansicht – beruht auf „die Möglichkeit des Eintritts des rechtswidrigen 
Erfolges“ bzw. „das mögliche Fehlen der Notwehrlage“. Der Autor spricht 
gegen diese Ansicht; denn die Ansicht, die die Strafbarkeit aufgrund der 
„Möglichkeit“ auf der Rechtfertigungsebene bejaht, verbindet sich mit der 
sog. Lehre von den negativen Tatbestandsmerkmalen und führt zur 
unerträglichen Erweiterung des Versuchsbegriffs sowie zur unangemessenen 
Einschränkung der Rechtfertigung.
　Allerdings nimmt auch der Autor an, dass die der Rechtfertigungsstufe 
eigene „Möglichkeit“ bei der Notwehr ohne Verteidigungswillen eine 
Rolle spielt. Der Autor macht im Vergleich zu der Tatbestandsstufe klar, 
dass die bei der Notwehr zu berücksichtigende „Möglichkeit“ nicht das 
„mögliche Fehlen der Notwehrlage, sondern die Erfolgsmöglichkeit der 
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Notwehr sein muss. Als Ergebnis zeigt der Beitrag, dass diese „Erfolgs-
möglichkeit“ die Rechtfertigung sog. „erfolgloser Notwehr“ (versuchter 
Notwehr) begründet.
